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New York. New York 10004-1482

Telephone: 212-837-6000
Fax: 212-422-4726

George A. Davidson
Direcr Dial: 212-837-6585
E-mail: davidson@hugheshubbard.com

December 8, 2003

John P. Muilen, Esq.

Deputy City Attorney

Office of the City Attomey
City of San Diego

1200 Third Avenue, Suite 1100
San Diego, California 92101

Re: Bamnes-Wallace

Dear Mr. Mullen:

Boy Scouts are disappointed to learn that the City Council would even consider settling
with Plaintiffs so quickly, rather than defending the leases—and the Constitution—in Court as
the Boy Scouts are doing.

The City approved the Camp Balboa lease in the face of Plaintiffs’ lawsuit asking the
City to treat Boy Scouts differently more than 100 other nonprofit lessees. The City should
continue to stand up for the basic constitutional rights at issue in this case, that the City cannot
treat Boy Scouts differently based on their moral or religious values.

The Supreme Court and the Ninth Circuit Court of Appeals have made it clear that an
organization may not be excluded from a government program because of its values. As the
Director of the City’s Real Estate Assets told the district court, “singling out the Boy Scouts for
disparate treatment because of their membership requirements would serve no valid public
purpose, especially when the Camp Balboa property is open for use by all members of the
public.”

I have today received the enclosed letter from the Department of Justice, Civil Rights
Division expressing concern about how Boy Scouts in San Diego are being treated, and
expressing their interest in becoming involved in cases of this nature. Special Counsel for
Rcligious Discrimination Eric Treene wrote that, “singling out the Boy Scouts for exclusion from
the City's leasing program based on their viewpoint would raise serious First Amendment
concerns,” and noted the statutory authority of the Civil Rights Division to intervene.

Because the district court’s ruling also jeopardizes many of the other leases the City has
entered into with community organizations, we urge the Mayor and the City Council 1o stand by
therr leases and protect the constitutional rights of cmzens of San Diego.
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The principle that the Establishment Clause is not violated by treating religion-related
organizations equally in granting access to broad government programs is a principle that we
have stressed through our amicus participation. Since this principle is at issue in your case, we
ask that you keep us apprised of developments in the case, including any briefing schedules.

Sincerely,
é - . N

Eric W. Treene
Special Counsel for Religious Discrimination






