
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 

LORI & LYNN BARNES- 
WALLACE* MITCHELL 
BARNES-$ALLACE; MICHAEL 
& VALERIE BREEN, and 
MAXWELL BREEN, 

Plaintiffs, 
v. 

CITY OF SAN DIEGO and BOY 
SCOUTS OF AMERICA - 
DESERT PACIFIC COUNCIL, 

Defendants. 

CASE NO. 00-CV-1726-J (AJB) 

ORDER DENYING 
SUMMARY UDGMENT 
MOTION 0 k COUNTS I-IV 

ORDER GRANTING 
SUMMARY DGMENT 

and VI 
IY MOTION 0 COUNTS V 

ORDER DENYING 
MOTION TO DISMISS 
COUNT IV FOR FAILURE 
TO STATE A CLAIM 

Defendants City of San Diego ("the City") and Desert Pacific Council, Boy Scours 

3f  America ("Boy Scouts") have each filed a summary judgment motion asserting that 

Plaintiffs Lori & Lynn Barnes-Wallace and their son Mitchell Barnes-Wallace ("Plaintiffs 

Barnes-Wallace"), and Michael & Valerie Breen and their son Maxwell Breen ("Plaintiffs 

Breen") lack standing to bring this lawsuit.' The summary judgment motion is GRANTED 

I The Court has received the following documents in connection with this 
motion: moving papers from both Defendants and supporting declarations by Cox and 
Holman; an Opposition Brief from Plaintiffs, supporting declarations by Stephens and 
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with respect to Causes of Action V and VI, and DENIED with respect to Causes of Action 

I-IV. Defendants' motion to dismiss for failure to state a claim and Plaintiffs Rule 5 6 0  

motion are also DENIED. 

BACKGROUND 

The following facts are not in dispute. T o  be a member of the Boy Scouts, adult 

leaders and youth must take the following oath: 

O n  my honor I will do the best 
To  do m dut to God and my country 
And to o 6 ey t 1; e Scout Law;! 
To  help other eople at all tlmes; 
To kee myse physically strong, P R 
Mental y awake, and morally strvght. 

(Cox Decl. 13). The Boy Scouts regards homosexual conduct as inconsistent with the Scout 

Oath requirement to be "morally straight." (Id. 1 4). Consistent with the Boy Scouts' 

policies, known or avowed atheists, agnostics and homosexuals are ineligible for 

membership in the Boy Scouts'. (Cox. Decl. 14). 

The San Diego City Council leases publicly-owned propeny to the Boy Scouts under 

two long-term leases, one for property at Fiesta Island and the other for an 18.5 acre 

Cacciavillani, and evidentiary objections to the Cox and Holrnan declarations; and Reply 
Briefs from both Defendants and a declaration by Devaney. The Court is also in receipt of 
Plaintiffs' Supplemental declarations from Cox and Holman, Defendant's Supplementary 
Stephens Declaration, and Plaintiff City of San Diego's Objection to the Supplementary 
Stephens Declaration. 

2 The Scour Law provides: A Scout is Trustworthy, Loyal, HeIpful, Friendly, 
Courteous, Kind, Obedient, Cheerful, Thrifty, Brave, Clean, Reverent. (Cox Decl. q 3). 

I Both the United States Supreme Court and the California Supreme Court have 
affirmed the Boy Scouts ability to exclude homosexual persons from membership and deny 
them the ability to become scoutsmasters in keeping with the Boy Scouts' viewpoint that 
homosexuality is immord. k e  k, 530 
U.S. 640 (2000) (holding that, as an expressive organization, the Boy Scouts may exclude 
persons from membership based on the Boy Scouts' view that homosexuality is immoral) and 
m, 17 Ca1.4th 670 (1988) (holding that the 
Boy Scouts is not subject to the Unruh Civil Rights Act because it is not a 'business 
establishmentn within the statute's meaning or a "traditional place of public accommodation" 
despite having some of the attributes of a  lace of ~ubl ic  accommodation). 



portion of Balboa Park. The Fiesta Island lease is for a term of 25-years beginning in 1987, 

at no cost to the Boy Scouts, (Cox. DecI. Ex. 1 $$ 2.01, 3.01), and for the purpose of 

"constructing, maintaining, and operating an aquatic safety training and recreational center 

in boating, sailing and water sports[.]" (Isl. § 1.02). The Boy Scouts constructed and operate 

the San Diego Youth Aquatic Center ("SDYAC") at the Fiesta Island site. (Cox Decl. 1 9). 

The City supplies the water. (Id. 1 12). Improvements, structures, etc. become the City's 

property at the City's option upon expiration or termination of the lease. (Cox. Decl. Ex. 

1 $ 6.1O(a)). The lease contains a nondiscrimination clause, prohibiting discrimination in 

the providing of the services and facilities on account of, h e r  alia, religious creed. (Cox. 

Decl. Ex. 1 $7.04). 

The Fiesta Island lease prohibits the Boy Scouts from 'wholly or permanently 

exclud[ingr the general public, but allows the Boy Scouts to impose 'reasonable 

restrictions" designed to allow the Boy Scouts to use the premises for the purposes of the 

lease. (Cox Decl. Ex. 1 5 1.11). The lease requires that at least 25% of the usage be by non- 

Scouting groups, (Cox. Decl. 7 14), but permits the Boy Scouts to 'use/book no more than 

75% of all available aquatic activities up to 7 days prior." (Cox Decl. Ex. 1 § 9.06(3)). Aaud  

usage of the facilities from 1997 to 2000 was about 50% Scouts. (Id.). The Boy Scouts make 

the facilities available to Scouts and non-Scouts on a first-come, first-served basis, except for 

six weeks during the summer when the SDYAC sponsors a summer camp program, four 

weeks of which are exclusively for Scouts. (Boy Scouts P&A at 17). 

The Balboa Park lease is for a term of fifty years beginning in 1957, for the cost of 

one dollar per year, (Cox. Decl. Ex. 3 (B)-(C)), and for the purpose of 'construction, 

operation, and maintenance of a Boy Scout headquarters and Appurtenances thereto, and 

to conduct such exercises thereon as are in keeping with the principles and practices of Boy 

Scouting, without discrimination as to race, color, or creed and for no other purpose." (Id. 

(A)). The Boy Scouts have constructed numerous improvements and fixtures on the site, 

which they may remove upon termination or expiration of the lease. (Cox. Dec. Ex. 3 

@)(5)). Last year the Boy Scouts received a federal Community Block Grant of about 



$50,000.00 to repair roofs at the site. (Boy Scouts P&A at 6). 

The lease provides that the 'public in shall not be excluded from said 

premises except at such times as their presence would conflict with the program of Boy 

Scouting." (Cox. Decl. Ex. 3 (D)(21)). The facility is reserved for the use of Boy Scouts 

members for about six to eight weeks each summer. (Cox Decl. f 19). Actual use of the 

facilities is "primarily by Scouting groups[.]" (Boy Scouts P&A at 6). The lease does not 

specify a percentage of time or use that must be made available to the general public. The 

campsites are available to Scouts and nonScouts by reservation. (Supp. Cox Decl. 12). 

Plaintiffs Barnes-Wallace are a lesbian couple and their son, and Plaintiffs Breen and 

their son are agnostics. Plaintiffs allege that they are denied equal access to the public 

properties in question because of their sexual orientation and religious non-belief. (Opp. at 

1). They base their claim of unequal access on two theories. First, because the parents are 

ineligible for Scout membership and because they will not allow their sons to join the Boy 

Scouts, (Cacciavillani Decl. Ex. 11 1 2  and Ex. 12 f 2; Cox Decl. 1 9 ,  they are formally 

excluded from the subject parkland whenever the Boy Scouts are using it. (U. at 2). Second, 

even when they are allowed to use parkland, they must pay user fees to the Boy Scouts and 

thereby subsidize a private organization that discriminates against them. (Id.). Plaintiffs base 

their claim against the City not only on its being a party to the lease, but also because the 

City has allegedly declined to enforce the nondiscrimination clauses contained in both 

leases. (Id.). Specifically, Plaintiffs allege that the leases in question violate the United States 

and California Constitutions' Establishment and Equal Protection Clauses;' the California 

Constitution's prohibition against the provision of financial support for religion: a duty 

under California common law to maintain public parks for the benefit of the general 

public; and the City of San Diego's Human Dignity Ordinan~e.~ Plaintiffs also bring a 

cIaim for breach of contract. Plaintiffs seek declaratory and injunctive relief. 

4 U.S. Const. Amend. XTV; Cal. Const. of 1868, art. I, § 7. 

s Cd. Const. of 1868, art. XVI, S 5. 
6 San Diego City, Ca, Code Div. 96 S 52.9601 et seq. 
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DISCUSSION 

I. Legal Standard - Federal Standing Doctrine 

Defendants challenge Plaintiffs standing to pursue their First through Third Causes 

of Action, each of which alleges a constitutional claim, and their Fourth Cause of Action, 

which alleges a violation of California common law. Standing is a threshold question of 

"whether the litigant is entitled to have the court decide the merits of the disputd.]" Warrh 

-, 422 U.S. 490, 498 (1975). The source of this restriction on the courts' power is 

AnicIe III's case or controversy requirement, which deems appropriate for judicial redress 

only those harms suffered by the plaintiff, "even though a court's judgment may benefit 

others collaterally." Id. at 499. The purpose of the restriction is to "assure that the 

complainant seeking to adjudicate his claim was the proper party to present the claim in an 

adversary context and in a form historically viewed as capable of judicial resolution." See 

kv. 418 U.S. 208,218 (1974). A case or 

controversy within the meaning of Anicle Ill exists where (1) the plaintiff has suffered an 

injury in fact that is both "concrete and particularized" and "actual or imminent, not 

conjectural or hypotheticaIn; (2) there is a causal connection between the plaintiffs injury 

and the alleged illegal act; and (3) it is likely that a favorable decision by the court would 
. . 

redress the injury. Lupn V. Defenders of Wlldkfe, 504 U.S. 555, 560 (1992). 

The standing doctrine also includes several prudential concerns that are not 

constitutional requirements but "considerations that are part of judicial self-government." 

v. D e f ~ h  of Wildlife, 504 U.S. 555, 560 (1992). For example, courts usually 

decline to exercise jurisdiction where the plaintiffs complaint is nothing more than a 

generalized grievance, "shared in substantially equal measure by all or even a large class of 

citizens." PL&, the War, 418 U.S. 208 (1974) and United 

States, 418 U.S. 166 (1974). 

The party invoking federal jurisdiction bears the burden of establishing the existence 

of standing I.,gpn, 504 U.S. at 561. "Those who do not possess An. III standing may not 
. . 

litigate as suitors in the courts of the United States." See 9 



454 U.S. at 475. Where a defendant challenges the existence of standing in a summary 

judgment motion, the plaintiff "must 'set forth' by affidavit or  other evidence 'specific facts' 

for which purposes of the summary judgment motion will be taken to be true." h p n ,  504 

at 561. Although Defendants assert that Plaintiffs have not and cannot fulfill any of the 

standing doctrine's requirements, the main thrust of their argument is that Plaintiffs cannot 

demonstrate that they have suffered an injury in fact. 

A. Injury in fact 

The United States Supreme Court has steadfastly insisted that "the party seeking 

review be himself among the injured." S i e r r a b  v. Wxtm, 405 U.S. 727,734 (1972). The 

plaintiff's claimed injury must be "concrete and particularized," or, in other words, the 

injury 'must affect the plaintiff in a personal and individual way," hjm, 504 U.S. at 560 

n.1. The injury must also be "actual or imminent, not conjectural or hypothetical." Id. at 

560. 

1. Direct injury 

The undisputed faas pertaining to the question of whether Plaintiffs have suffered 

or will imminently suffer an injury in fact are as follows. Plaintiffs Barnes-Wallace are a 

lesbian couple and their son, and residents of the City of San Diego. (Cacciavillani Decl. Ex. 

11, Barnes-Wallace Decl. 1 1). It is not clear whether Mitchell Barnes-Wallace would be 

denied membership on the basis of his parents' homosexuality, but it is undisputed that 

Lori and Lynn Barnes-Wallace would be denied membership. (Cox. Decl. q 4). It is also 

undisputed that the Barnes-Wdaces purposely do not use, and have not sought to use, the 

18.5 acre portion of the Park that is leased to the Boy Scouts. (Id. '1 4). The Barnes-Wallace's 

motivation for refusing to seek use of that ponion of the Park is that they "object to the 

Boy Scouts' teaching, on this public parkland, that homosexuality is wrong," they "would 

feel uncomfortable and nervous there," "the permanent presence of the Scouts on the land 

is a constant reminder of their teachings. . . and infringes upon our right to use and enjoy 

what should be a public area," and they "do not want to communicate to [their] children 

that [their] city doesn't care about [them] and what that they must put up with 



discrimination." (Id.). The Barnes-Wallaces also consciously avoid the SDYAC at Fiesta 

Island for the same reasons despite their desire to have their son participate in youth aquatic 

activities at the Aquatic Center. (Id. 1 6). 

Plaintiffs Breen are residents of the City of San Diego who "believe in neither the 

existence nor non-existence of God." (Cacciavillani Decl. Ex. 12 Breen Ded. 1 I). Like the 

Barnes-Wallaces, the Breens have not sought membership for their son in the Boy Scouts. 

Again, while it is unclear whether the Boy Scouts would deny membership to Maxwell 

Breen, his parents' membership wodd be denied because of their non-belief. (Id. 9 2). Also 

like the Barnes-Wallaces, the Breens purposely avoid the 18.5 acres of BaIboa Park leased 

to the Boy Scouts. (Id. 14). They "object to the Boy Scouts' religious activities and religious 

indoctrination of young boys on this public parkland, as well as to the physical presence 

of a chapel on the property." (Id.). "[They] feel that, if [they] used the property, [they] 

would be communicating to [their] children that discrimination by the City is permissible 

and must be endured rather than contested." (Id.). The Breens consciously avoid the 

SDYAC facilities at Fiesta Island for the same reasons, although they do use the remainder 

of the Island for bike riding and family activities. (Id. 11 6). 

Because the Plaintiff parents are not, and cannot, become members of the Boy 

Scouts, their use of the 18.5 acres of parkland leased to the Boy Scouts is limited by the 

terms of the lease and the Boy Scouts' actual use. In other words, they do not have the 

option of obtaining access to the public parklands equal to that of a Boy Scout because the 

Scouts would not accept them as members. The Boy Scouts do not dispute that use of the 

Balboa Park facility is "primarily by Scouting groupg-l''' (Cox Decl. 1 18). 

7 Plaintiffs submit a transcript of a November 14,2000 San Diego City Council 
Public Hearing at which Dan McAllister, President of the Desert Pacific Council, Boy Scouts 
of America, spoke in support of renewing the fifty-year lease upon its expiration in 2007. In 
response to Council member Judy McCarty's question asking "[WJhat percent of the time is 
the Balboa facility used by Boy Scouts versus used by assorted other organizations?," Mr. 
McAllister answered that the facility is used by the Scouts 95% of the time. The Court, 
however, declines to accept the transcript as evidence on which to base a summary judgment 
order because it is not a certified transcript and the Court therefore has no means of 
determining its accuracy and authenticity. See Fed. R. Evid. 902(4). 
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Similarly, the Plaintiffs' use of the SDYAC is limited by the terms of the lease, which 

guarantees public availability only 25% of the time and permits the Boy Scouts to 

'usdbook no more than 75% of all available aquatic activities up to 7 days prior." (Cox 

Decl. Ex. 1 9.06(3)). As non-Boy Scouts, Plaintiffs are therefore denied use of the facilities 

anytime they attempt to reserve the facilities less than seven days in advance and the Scouts 

have already reserved the facilities for their own use.%ctud usage of the facilities from 

1997 to 2000 was about 50% Scouts. (Id.). 

The  issue very deliberately presented by Plaintiffs is whether they have standing 

despite never having used, o r  even attempted to  use, the facilities in question. The answer 

to  that question is clear. Plaintiffs' refusal to use the pubtc  parklands prevents them from 

establishing a direct injury in fact, which requires that the Plaintiffs be affected "in a 

personal and individual way," and that the injury be "actual o r  imminent." b p n ,  504 U.S. 

It is undisputed that the Balboa Park facility is not available for general public 
use for six weeks during the summer when the Boy Scouts sponsor a Cub Scout day camp, 
unless the Boy Scouts are not using campsite. The Boy Scouts state in a declaration that 
"Scouts and/or non-Scouts use some of the campsites at the Balboa Park campground on almost 
every weekend of the yes .  That Scout troops or other Scouts groups use some campsites on 
a given weekend does not preclude non-scouts from using other campsites that same weekend. 
. . .[Clampsites are available to Scouts and non-Scouts on a first-come, first-served basis. 
Whoever reserves them first gets to use them. On some weekends, three or fewer campsites 
are used, and the rest go unused. Occasionally, all campsites are used on a weekend. On most 
weekends, however, there are at least some campsiites that are available for use and actually go 
unused. In addition, the campground is generally available, and rarely wed, during the week, 
including during the summer when the Cub Scout Day Camp is not in session. The Council 
reserves the campground for the Cub Scout Day Camp it sponsors for a few weeks during the 
summer each year. Other groups or individuals could reserve the campground to put on 
similar activities if they desired." (Cox Supp. Decl. 12). 

I The Fiesta kland is unavailable for general public use at least four, and perhaps 
six, weeks during the summer when the SDYAC sponsors a summer camp. Two weeks of the 
camp are open to non-Scouting groups, but the facilities are still not available for general public 
use. (Cox Decl. 1 13). Additionally, the Fiesta Island lease requires a minimum of only 25% 
general public use.(Xrl. 1 14). 



2. Impaired use of the public parkland 

Plaintiffs Breen assert an additional theory of direct injury. They argue that their 

refusal to use the properties in question does not preclude the Court from finding that they 

have suffered an injury in fact. They premise their argument on a line of cases recognizing 

that "when a plaintiff alleges that the government has unconstitutionally aligned itself with 

religion, standing may be based on finding that the plaintiff has been injured due to his or  

her not being able to freely use public areas." See Ellis v. City of T . a ,  990 F.2d 

1518, 1523 (9th Cir. 1993), cert., 512 U.S. 1220 (1994). Plaintiffs Breen state that they 

object to the Scouts' "religious activities, religious symbols and chapel" on the Balboa Park 

property, and the Boy Scouts' "religious tenets and activities" with respect to the Fiesta 

Island property. (Breen Decl. 4 and 6). Defendant City acknowledge that the case law 

on which Plaintiffs rely "deals with physical displays and symbols (usually of Christian 

crosses, nativity scenes, stations of the cross, and the like), the conscious avoidance of which 

arguably allows a Plaintiff standing to challenge such displays." (City's Reply Br. at 5). The 

City asserts that "[tlhere are no outward symbols or  displays that have been recognized as 

potentially constitutionally offensive at the leased properties in question in this case." (Id.). 

It is undisputed that the Balboa Park facility has what the Scouts call the "Scout 

Chapel."9 (Cox Decl. Ex. 4). Defendants describe "the so-called 'chapel'"lD as 'an open-air 

9 Common usage of the word 'chapel" signifies a Christian place of worship. 
Dictionary definitions include: 

1 a: a small or subordinate place of worship; esp: a Christian sanctuary other 
than a parish or cathedral church b: a church subordinate to and dependent on 
the principal parish church to which it is a supplemental of some kind 2: a 
private place of worship: r a building or portion of a building or institution (as 
a palace, hospital, prison, college) set apart for private devotions and often for 
private religious services b: a room or recess in a church that often contains an 
dtar and is separately dedicated and that is designed esp. For meditation and 
prayer but is sometimes used also for small religious service$.] 

ID The Boy Scouts themselves have designated the site a chapeI. (Cox Decl. 
Ex. 4). 



meeting area that has benches and a stage area with a podium. There is a small sign that says 

"Scout Chapel" and another above the stage area that says 'A Boy Scout is reverent." (Cox. 

Supp. Decl. 1 3). Plaintiffs description of the chapel differs somewhat from Defendants': 

"[Tlhe chapel is a circular area enclosed by a low wooden fence, and marked with a sign 

that reads 'Camp Balboa Chapel.' The chapel contains benches for seating. Behind a 

wooden pulpit at the front of the chapel are several pointed wooden arches, one of which 

has a wooden sign attached to it reading "A Scout is Reverent." (Compl. 143). While the 

Court can speculate that the presence of a facility called a chapel might not be enough to 

prevent a plaintiff from having full and equal access to public property, it is unable to 

conclude based on the descriptions provided that the Scout Chapel is not a physical display 

or symbol. Although Defendant Boy Scouts have submitted to the Court several pictures 

of the Balboa Park facility's structures in support of their summary judgment motion, they 

neglected to include one of the chapel. (Cox Decl. Ex. 5). 

There is also a factual dispute regarding the use to which the chapel is put. The 

Defendants describe it as "simply an open air meeting area," (Boy Scouts Reply Br. at 6 n.6), 

whereas the Plaintiffs claim that the site is used for "worship services conducted in 

connection with the Scouts' religious activities" consistent with the Boy Scouts pedagogical 

objectives. (Opp. at 17). 

Defendants cite to H a w l e v ,  24 F.3d 814 (6th Cir. 1994), 

denied, 475 U.S. 1047 (1986), in support of their claim that simply identifying an area as a 

chapel is not objectionable under the Establishment Clause. (Boy Scouts Reply Br. at 6 n.6). 

Defendant's reliance on Haskg is unpersuasive. The case itself does not answer the 

question of whether the plaintiffs had standing but instead addresses the merits of the case 

and frnds that the lease of a space in an airport by the City to the Catholic Diocese for the 

purpose of operating a chapel did not violate the Establishment clause. In fact, on a 

previous appeal, the Sixth Circuit had derermined that the plaintiffs had alleged sufficient 

facts to establish standing to pursue their Establishment Clause claim on two separate 

theories: municipal taxpayer standing and impingement on their right to freely use the 



public property. ml~y v. City of Clweland, 773 F.2d 736 (1985). The presence of a 

chapel, identified on its exterior only by "a simple sign saying 'chapel'," and "stained glass 

windows in or around the exterior doors," was sufficient to prevent the plaintiffs from 

using the public property freely. Id. at 737. The Court therefore concludes that the presence 

of a chapel on public property may be sufficient t o  establish a direct injury in fac~, and that 

there exists a dispute of fact regarding the physical description of the Scout Chapel that 

prevents the Court from granting Defendants' summary judgment motion." 

B. Injury in Fact as Municipal Taxpayers 

Plaintiffs Barnes-Wallace and Breen also assert standing to  litigate this case as  

municipal taxpayers. ' ~ Jun ic ipa l  taxpayer standing simply requires the 'injury' of an 

allegedly improper expenditure of municipal funds," or a "pocketbook injury." Se;e 

Cammack, 932 F.2d 765,770 (9th Cir. 1991), c e a h n d ,  505 U.S. 1219 (1992). 

Additionally, "the taxpayer must demonstrate that the government spends 'a measurable 

appropriation or disbursement . . . occasioned solely by the activities complained of." !& 

v. M- No. t l l ,  I77 F.3d 789,794 (9th Cir. 1999) (quoting Doremus 

v,Bd., 342 U.S. 429, 434 (1952)). 

It is undisputed that Plaintiffs are municipal taxpayers." Plaintiffs challenge the 

Balboa Park and Fiesta Island leases as municipal subsidies in the form of below-market 

rent. (Opp. at 21). Defendants assert that leasing noncommercial land for no fee or a 

nominal fee is insufficient to establish municipal taxpayer standing because Plaintiffs must 

" This discussion does not apply to the Fiesta Island property or to the Barnes- 
Wdaces. Because Plaintiffs Breen have not estabIished the existence of my physical, religious 
displays on the Fiesta Island, they have not established djrect injury in fact to challenge the 
Fiesta Island lease. Because the Barnes-Wallace make no declaration that they have avoided 
either property on these grounds, they have not established a direct injury in fact to chdlenge 
either lease. 

'* Lon Barnes-Wallace owns a home, rental property and a small business in the 
City of San Diego, and both Lori and Lynn Barnes-Wdlace are municipal taxpayers. 
(Cacciavillani Decl. Ex. 11 Barnes-Wallace Ded. f 10). Michael Breen is a small business owner 
and Michael and Valerie Breen are homeowners and municipal taxpayers in the City of San 
Diego. @. Ex. 12 Breen Decl. 10). 






















